UNI TED STATES BANKRUPTCY CQOURT
For the Southern District of |owa

In the Matter of
BERNHARD G- W LTFANG and Case No. 86-146-C

BERNADI NE W LTFANG, d/b/a
W LTFANG FARMS,

Debt or s, Adv. No. 86-0114

CARROLL M NEARMYER and Chapter 7
CAROLYN NEARMYER,

Pl ai ntiffs,
VS.

BERNHARD G. W LTFANG and
BERNADI NE W LTFANG, d/b/a
W LTFANG FARMS,

Def endant s.

ORDER - APPLI CATI ON TO AVEND COVPLAI NT

On March 29, 1988, a hearing was held on Plaintiffs
application to amend conplaint. Lawence L. Marcucci and
John C. Conger appeared on behalf of the Plaintiffs. Wde
R. Hauser, 111 and Elizabeth A Nel son appeared on behal f of
t he Def endants. At the conclusion of said hearing, the
Court took the matter under advisenent.

This is a core proceeding pursuant to 28 U S. C
8157(b)(2)(1). The Court, upon review of the pleadings and
argunments of counsel, now enters its findings and

concl usions pursuant to F. R Bankr. P. 7052.



FI NDI NGS OF FACT

1. Def endants filed their joint Chapter 7 petition on
January 21, 1986.

2. The deadline for filing a section 523(c) conpl ai nt
to determ ne the dischargeability of a debt was extended by
consent and Court Order to May 27, 1986.

3. On May 23, 1986, Plaintiffs filed this adversary
proceeding. In said conplaint, Plaintiffs’ sole |egal
theory for recovery was under section 523(a) (2) (A).

4. On June 11, 1987, Plaintiffs filed an application
to amend conplaint. In said application, Plaintiffs
requested | eave of Court to anend their conplaint to
i nclude an additional |egal theory for recovery under
section 523(a)(6).

5. The proposed anendnent relies upon the facts as
all eged in the original conplaint.

6. On June 18, 1988, Defendants filed their
resistance to Plaintiffs’ application and argued said
application should be denied because it was untinely filed
and did not relate back to the date of the filing of the
original conplaint, pursuant to Fed. R Cv. P. 15(c).

7. On Decenber 8, 1987, Defendants filed a suppl enent
to their June 18, 1988, resistance and urged the Court to

foll ow Judge Jackwig’'s rationale in Matter of Tomin, Case




No. 86-—2515-C, Adv. Pro. No. 86-0293, unpub. op. (Bankr.
S.D. lowa Septenber 25, 1987).

8. On Decenber 10, 1988, Plaintiffs filed a response
to Defendants’ resistance and suppl enent thereto and argued
the proposed anended conplaint should relate back to the
date of filing of the original conplaint.

9. On Decenber 22, 1988, Defendants filed a further
resistance attenpting to distinguish Plaintiffs’ argunents

in their previous response.

DI SCUSSI ON

The issue in this case is whether Plaintiffs should be
allowed to anmend their conplaint to add a new | egal theory
over one year after the deadline for filing a section
523(c) conplaint. Resolution of this issue requires the
Court to consider the interaction and interplay of two
pr ocedur al rul es. Feder al Rule of Civil Procedur e
(hereinafter “Rule”) 15 is mnade applicable to this
adversary proceedi ng pursuant to Bankruptcy Rule 7015, and

provides in relevant part:

(a) A party nmay anend the party’s pleading once
as a mtter of course at any tine before a
responsive pleading is served.... Oherwise a
party may anend the party’'s pleading only by | eave
of court or by witten consent of the adverse
party, and l|eave shall be freely given when
Justice so requires.

(c) Wenever the claimor defense asserted in the
anended pleading arose out of the conduct,
transaction, or occurrence set forth or attenpted
to be set forth in the original



pl eadi ng, the anmendnent relates back to the date
of the original pleading. [enphasis added]

The other applicable rule is Bankruptcy Rule 4007(c) which

provides in relevant part:

A conplaint to determ ne the dischargeability of
any debt pursuant to 8523(c) of the Code shall be
filed not later than 60 days following the first
date set for the neeting of creditors held
pursuant to 8341(a).

As a general rule, an additional ground for objecting
to discharge cannot be added in the form of an anended
conmplaint after the deadline for filing conplaints has

passed. In re Herrera, 36 B.R 693, 694 (Bankr. D. Cob

1984). However, if the proposed anendnent satisfies the
requi rements of Rule 15(c), the anmendnent will relate back
to the date of the original conplaint. Fed. R GCv. P.
15(c). The test for relation back is whether the
def endant’ s specified conduct, upon which the plaintiff is
relying to enforce his anended claim is identifiable with

the original claim 1In re Dean, 11 B.R 542, 545 (B.A P.

9th Cir. 1981). An anendnent that adds or changes the
statutory provision relied upon while relying on the sane
facts in the original complaint wll relate back. See
Herrera, 36 B.R at 695 (citations omtted).

Under Rule 15(a), the grant or denial of leave to
amend is within the sound discretion of the court. In re
wahl, 28 B.R 688, 690 (Bankr. W D. Ky. 1983). The
requi renent “when justice so requires” in Rule 15(a)

requires the court



to consider the equities of each case. In re Harrison, 71

B.R 457, 458 (Bankr. D. Mnn. 1987). In considering the
rel evant equities in a di schargeability adversary
proceedi ng, the court cannot ignore the 60—day statute of
[imtations of Bankruptcy Rule 4007(c). Harrison, 71 B.R
at 459. This statute of limtations is one of the shortest
under federal law and is designed to further a debtor’s
“fresh start” by allowing the debtor to “enjoy finality and
certainty in relief from financial distress as quickly as
possi ble.” Id.

In the case at bar, a consideration of the equities
involved requires the Court to deny the application to
anend the conplaint for three reasons. First, while
Plaintiffs’ proposed anended conplaint relies on the facts
from the original conplaint, the Court believes the new
cause of action under section 523(a)(6) would require the
introduction of additional evidence relating to the
el ements of proof of nmalice and intent under section
523(a)(6). As a result, the amended conpl aint does not rely
on the sanme facts in the original conplaint and, thus, does

not relate back. See Herrera, 36 B.R at 695.

Second, because Plaintiffs’ anmended conpl aint does not
rel ate back, a injustice would result if Plaintiffs were
allowed to circunvent Bankruptcy Rule 4007(c)’s 60-day
statute of Iimtations and anend their conplaint over one

year after the section 523(c) filing deadline when such



amendnment could easily have been included in the tinely-
filed original conpl ai nt . Such a result woul d  be
inconsistent with the Code’'s principal objective of a

“fresh start.” See Harrison, 71 B.R at 460.

Finally, the Court nust deny the application on
general equitable grounds in order to avoid a result
prej udici al to Defendants. The operative facts and
speci fied conduct in the original conplaint are plead to
support and identify the allegations of misrepresentation
and fraud, pursuant to section 523(a)(2)(A). Said facts and
conduct relate solely to the alleged msrepresentations.
The original conplaint does not plead operative facts
identifying willful and malicious injury to another entity
or to the property of another entity, pursuant to section
523(a) (6). Permtting the proposed anendnent at this tine
woul d introduce an elenent of m sdirection which, although
not purposefully done, would nevertheless be prejudicial to

Def endant s.

CONCLUSI ON_AND ORDER

WHEREFORE, based on the foregoing analysis, the Court
concludes that since Plaintiffs’ amended conplaint would
require the introduction of additional evidence relating to
the elenments of proof of malice and intent under section
523(a)(6), the amended conplaint does not rely upon the
sane facts in the original conplaint and, thus, does not

rel ate back under Rule 15(c).



FURTHER, the Court concludes that since Plaintiffs’
anended conplaint, filed over one year after the section
523(c) deadline, does not relate back, it violates
Bankruptcy Rul e 4007(c) and Defendants’ fresh start.

FURTHER, the Court concludes that permtting the
proposed anendnent woul d be prejudicial to Defendants.

| T 1S ACCORDI NGLY ORDERED that Plaintiffs’ application
to amend conplaint is hereby deni ed.

Dated this 29'" day of July, 1988.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



AO 450 (Rev.5/85) Judgnent in a Cvil Case

UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF | OM — CENTRAL DI VI SI ON

BERNARD G. W LTFAND, et al JUDGMENT IN A CVIL CASE
V.

CARROLL M NEARMYER, et al. CASE NUMBER: 88-1457-E

V. Bankruptcy # 86-146-C

BERNARD G- W LTFANG, et al.

[ ] Jury Verdict. This action came before the Court for a
trial by jury. The issues have been tried and the jury
has rendered its verdict.

X Decision by Court. This action came to consideration

before the Court. The issues have been considered and a
deci si on has been rendered.

IT 1S ORDERED AND ADJUDGED that the plaintiff’'s
amendnent shoul d be all owed.

January 18, 1989 James R Rosenbaum

Dat e Clerk

(By) Deputy derk



UNI TED STATES DI STRI CT COURT
THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

| N RE:

BERNHARD G. W LTFANG and

B. BERNADI NE W LTFANG, Bankr. No. 86-146-E

f/d/b/la WItfang Farns, Adv. No. 86-0114
Debt ors.

CARROLL N. NEARNYER, et al.,
Plaintiffs, CIVIL NO 88-1457-E
VS. ORDER
BERNHARD C. W LTFANG et al .,
Def endant s.

This matter is before the court on Plaintiff Carrol
Near myer’ s appeal from a decision by the bankruptcy court
denying plaintiff’s notion to amend. Defendant WItfang has
resisted. A hearing was held on this appeal. After carefu
consideration of all briefs submtted and oral argunent, it
is the decision of this court that plaintiff’s appeal is
granted and he should be allowed to amend his conplaint to
add a count under 11 U.S.C. 8523(a)(6). This court is
per suaded that the amendnent will not substantially change
the bottomline issues.

This court is aware that the granting or denial of
| eave to anmend is a matter of discretion of the bankruptcy
court. This court is also aware that the bankruptcy court’s

deci sion on an



I ssue of this kind is subject to reversal on appeal only for

an abuse of that discretion, see In re.\Wahl, 28 Bankr. 688,

690 (WD. Ky. 1983).
I n di scussing abuse of discretion, the court in OBrien

v. Continental Illinois Nat. Bank & Trust, 593 F.2d 54 (7th

Cr. 1979), stated:

“Abuse of discretion” is a phrase which sounds worse than
it really is. Al it need nean is that, when judici al
action is taken in a discretionary matter, such action
cannot be set aside by a reviewng court unless it has a
definite and firmconviction that the court bel ow
committed a clear error of judgnent in the conclusion it
reached upon a wei ghing of the relevant factors.

O Brien, 593 F.2d at 63, quoting United M ne Wrkers of

Anerica v. G bbs, 383 U S 715 (1966).

The bankruptcy court carefully considered the issues and
in effect concluded two things: One, that it had to foll ow
bankruptcy rule 4007(c) which states that you nust file a
specific conplaint within sixty days setting out the nature of
the clains that you have agai nst the debtor, and, two, that
even if that section was not strictly followed a claimthat
did not relate back to the clainms that were filed within sixty
days coul d not be naintai ned.

This court agrees with the bankruptcy court that section
4007(c) is one of the shortest limtation statutes found in
the federal law. It is designed to further a bankrupt’'s fresh
start by allowing the debtor to enjoy finality and certainty
and relief fromfinancial stress as soon as possible. That
prem se is very inportant and should be foll onwed. However,
this case has been going on for three or four years and was a

viable case in state



court before the bankruptcy was commenced. The bottom+i ne
reason for certainty and finality after sixty days is really
no | onger present. This court is persuaded that while section
4007(c) is usually controlling, it is not so controlling in
this case when it comes head to head with rule 15 concerning
anmendnent s.

Rul e 15 states in pertinent part:

Whenever the claimor defense asserted in the
anended pl eadi ng arose out of the conduct, transaction,
or occurrence set forth or attenpted to be set forth in
the original pleading, the anendnent relates back to the
date of the original pleading.

In Nearnyers’ original adversary conplaint, they stated a
cause of action under 11 U S.C. 8§ 523(a) (2) (A), which reads
in part:

(a) A discharge under section 727, 1141, or 1328(h)
of this title does not discharge an individual debtor
fromany debt --

(2) for obtaining noney, property, services, or
an extension, renewal, or refinance of credit, by --

(A) false pretenses, a false
representation, or actual fraud, other than a
statement respecting the debtor’s or an
insider’s financial condition .

As nmentioned, Nearnyers have filed a notion for |eave to anend
their conplaint to add a claimunder 11 U S. C. § 523(a) (6),

whi ch states in part:

(a) A discharge under section 727, 1141, or 1328(hb)
of this title does not discharge an individual debtor
fromany debt --

(6) for willful and malicious injury by the
debtor to another entity or to the property of
anot her entity .



In its decision, the bankruptcy court states in paragraph 5 of
its findings that the anended conplaint does rely on the sane
facts as the original conplaint. Plaintiff did not allege any
additional facts to support this conplaint. However, later in
its ruling, the bankruptcy court held that the all owance of
plaintiff’s amendnent would require the introduction of
addi ti onal evidence relating to the elenments of malice and
intent, and that this would require proof beyond the fraud

originally pleaded in plaintiffs’ conplaint. In Sinnard v.

Roach, 414 N.W2d 100 (lowa 1987), the Iowa Suprene Court
reiterated the seven el enents necessary to plead fraud in
| owa. They are: “(1) material, (2) false, (3) representation
coupled with (4) scienter and (5) an intent to deceive, which
the other party (6) relies upon with (7) resulting damages to
the relying party.” 414 NNW2d at 105, n. 1

Plaintiffs contend there has never been any change in the
essence of their claim which is that the defendants
wrongfully and intentionally took their property through a
fraudul ent schene. The alleged injury remains essentially the
sane and this court is persuaded that whether the all eged
wong is |abeled fraud or willful and malicious injury to
property is a distinction without nmuch, if any, difference.

The court in In re Herrera, 36 Bankr. 693 (Bankr. D. Col.

1984), was faced with a simlar situation and stated:

[ All though the first conplaint contained only a reference
to Sec. 523(a) (6) for willful and malicious injury to
property, it contained allegations that the defendants
Intentionally made fal se representations to the
plaintiffs that defendants would transfer 50% of the
corporation stock to the plaintiffs . . . . Thus,

4



a cause of action under Sec. 523(a) (2) (A) for obtaining
property by fal se presenses, false representation, or
fraud was stated in the original conplaint though the
plaintiffs did not cite to the applicable statutory
provi si on.

36 Bankr. at 695.

This court is persuaded that the matter currently before
the court is analogous to the situation in Herrera.

In concluding that plaintiffs notion to amend should
have been granted, this court is rem nded of Judge Sanborn’s

weighty words in Builders Steel Co. v. Conmssioner of

Internal Revenue, 179 F.2d 377 (8th Cr. 1950), where he

st at ed:

The record consists in large part of colloquies
between the trial judge and counsel with respect to the
adm ssibility of evidence, for which discussions there
was, in our opinion, little excuse, since no jury was
present and no technical rulings on evidence were
necessary or desirable.

In the trial of a nonjury case it is virtually
i npossible for a trial judge to conmt reversible error
by receiving inconpetent evidence, whether objected to or
not. An appellate court will not reverse a judgnent in a
nonj ury case because of the adm ssion of inconpetent
evi dence, unless all of the conpetent evidence is
i nsufficient to support the judgment or unless it
affirmati vel y appears that the inconpetent evidence
i nduced the court to make an essential finding which
woul d not otherwi se have been made. . . . On the other
hand, a trial judge who, in the trial of a nonjury case,
attenpts to nmake strict rulings on the adm ssibility of
evi dence, can easily get his decision reversed by
excl udi ng evidence which is objected to, but which, on
review, the appellate court believes should have been
admtted. In the case of Donnelly Garnent Co. v. National
Labor Rel ations Board, 8 Cr., 123 F.2d 215, 224, we
stated our views upon this subject as follows: ~* * * W
t hi nk that experience has denonstrated that in a trial or
heari ng where no jury is present, nore tinme is ordinarily
lost in listening to argunents as to the admi ssibility of
evidence and in considering offers of proof than would be
consuned in taking the evidence proffered, and that, even
if the trier of facts, by making close rulings upon the
adm ssibility of evidence, does save hinself sone tine,
that saving will be nore than offset by the




time consumed by the reviewi ng court in considering the
propriety of his rulings and by the consequent delay in
the final determ nation of the controversy. One who is
capabl e of ruling accurately upon the adm ssiblity of
evidence is equally capable of sifting it accurately
after it has been received, and, since he will base his
findi ngs upon the evidence which he regards as conpetent,
materi al and convi nci ng, he cannot be injured by the
presence in the record of testinony which he does not
consi der conpetent or material. Lawers and judges
frequently differ as to the adm ssibility of evidence,
and it occasionaII% happens that a review ng court
regards as adm ssi bl e evidence which was rejected by the
judge, special master, or trial examner. If the record
on review contains not only all evidence which was
clearly adm ssible, but also all evidence of doubtful
adm ssibility, the court which is called upon to review
the case can usually nake an end of it, whereas if

evi dence was excl uded which that court regards as having
been adm ssible, a new trial or rehearing cannot be

avoi ded. We say this in the hope of preventing a
repetition of what occurred in the case now before us,
and to obviate any m sunderstanding as to what the
attitude of this Court is with respect to the taking of
evidence in a hearing before a special master or a trial
exam ner.”

The instant case is alnost a perfect exanple of how
technical rulings on evidence will frequently frustrate

the trial of a nonjury case and put the litigants to the
troubl e and expense of a new trial.

179 F.2d at 379 (citations omtted).

Plaintiff argued that defendants are trying to keep their
“new’ theory out as though this was a rule 12(b) (6) notion.
Plaintiff further argues that it is not a 12(b) (6) matter; it
is a matter of being able to anend. Plaintiffs state that they
ought to be able to anmend and then if defendants want to seek
dism ssal on a 12(b) (6) matter, they can try.

The point the court w shes to nake by citing Builders
Steel is sinply that it considered Judge Sanborn’s directive
woul d be folowed if the trial court considered the plaintiffs’
“l'ate” claimand then whether or not there may be a viable

12(b) (6)



notion. It may be that sufficient evidence does not exist to
support plaintiffs’ conplaint under 11 U S. C. 8§ 523(a) (6) or
that there is no evidence to show that the claimrelated back.
If this proved to be the situation, the trial judge could
sustain a proper notion at the close of all the evidence and
yet satisfy Judge Sanborn’s nandat e.

| T 1S THEREFORE ORDERED t hat plaintiffs’ amendnent shoul d
be allowed for all the reasons set forth in this order and in
plaintiffs’ brief.

January 13, 19809.

Donald E. O Brien, Judge
UNI TED STATES DI STRI CT COURT



